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1IN THE EIGHTH JUDICIAL CIRCUIT COURT
IN AND FOR ALACHUA COUNTY, FLORIDA
APPELLATE DIVISION

THOMAS S. SHIGO, JR., Trustee of
Land Trust No. 17601, dated November 9,
2022, and MICHAEL OLENDER,

Appellants,

V. Case No.: 01-2023-AP-4
LT No.: SM 23-012

ALACHUA COUNTY, a charter county
and political subdivision of the State of
Florida,

Appellee.

/
ORDER ON APPEAL

HON. GLORIA R. WALKER, Circuit Judge

An Appeal from the Alachua County Code Enforcement Special Magistrate, Terry L. Zinn
For Appellants: Lindsey Lawton, B.C.S. and Thomas S. Shigo, Jr., Esq.

For Appellee: Diana Johnson, Esq. and Corbin Hanson, Esq.

Appellants seek review of an order finding that they were (1) guilty of being in violation
of three sections of the Alachua County Code by removing multiple regulated and heritage trees
without a permit, and (2) not entitled to an exemption to the permitting requirement because the
reports presented by Appellants did not amount to documentation as defined under Florida
Statute § 163.045.

Sufficiency of Documentation for Exemption

Appellants maintain that two reports they produced, signed by a certified arborist, qualify
them for a statutory exemption to the County’s permitting requirements. Appellants largely rely
on Vickery v. City of Pensacola, 342 So. 3d 249 (Fla. 1st DCA 2022), which held that local

governments were not permitted to challenge whether the documentation provided by property

owners was sufficient to invoke the statutory exemption. This reliance is misplaced.
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“To properly determine the scope of a statutory term, it is necessary to consider the act as
a whole, the evil to be corrected, the language of the act, including its title, the history of its
enactment, and the state of the law already in existence on the subject.” Matrix Employee
Leasing v. Hernandez, 975 So. 2d 1217, 1219 (Fla. 1st DCA 2008). The Vickery Court analyzed
a previous version of Florida Statute § 163.045 that did not define “documentation” or require
compliance with the tree risk assessment procedures outlined in Best Management Practices--
Tree Risk Assessment, Second Edition (2017). The Florida Legislature’s amendment of Florida
Statute § 163.045 was a direct response to the way “[c]ourts have grappled with the
statute's express language and whether local governments maintain some residual authority to
regulate tree management on private property”. See CS/SB 518 Bill Analysis and Fiscal Impact
Statement, at 4 (2022).

“It is an elementary principle of statutory construction that significance and effect must
be given to every word, phrase, sentence, and part of the statute if possible, and words in a
statute should not be construed as mere surplusage.” Gulfstream Park Racing Ass'n, Inc. v.
Tampa Bay Downs, Inc., 948 So. 2d 599, 606 (Fla. 2006)(citing Hechtman v. Nations Title Ins.
of N.Y., 840 So.2d 993, 996 (Fla.2003)). In the wake of opinions like Vickery, the Florida
Legislature chose to add specific procedures for how arborists should conduct assessments and
prepare corresponding documentation. To give full effect to this language, both the County and
the Special Magistrate must be permitted to examine whether Appellants’ documentation meets
the standards set forth in the statute. This Court finds no error by the Special Magistrate for
construing Florida Statute § 163.045 to permit the County to make a detail-based

challenge to Appellants’ documentation.



Appellants raise a nearly identical argument under Alachua County Code 406.11(a). This
also fails for two reasons. First, Alachua County Code 406.11(a) expressly states that it should
be construed “consistent with F.S. § 163.045”. Second, local ordinances are inferior to state
laws. See City of Orlando v. Udowychenko, 98 So. 3d 589, 597 (Fla. 5th DCA 2012). If there
truly is a difference between Alachua County Code 406.11(a), which was modeled after the
previous version of Florida Statute § 163.045, and the current language of Florida Statute §
163.045 which is at issue in this case, the statute must control. Thus, to the extent the Special
Magistrate’s ruling is based on Alachua County Code 406.11(a), it must be affirmed.

Furthermore, even a de novo application of Best Management Practices--Tree Risk
Assessment, Second Edition (2017) (“BMP”) ! to the two reports produced by Appellants refutes
their claim to an exemption under Florida Statute § 163.045. The report dated January 30 falls
well short of complying with the tree risk assessment procedures outlined in the BMP. Although
the report dated January 20 addresses most of the BMP criteria, it still fails to fully comply.
These deficiencies are not cured by reading the reports as a single document, as Appellants urge,
because the two reports do not assess the same trees. Therefore, the Special Magistrate did not
err by finding that Appellants’ two reports did not amount to documentation.

Due Process

Appellants also argue that they were denied due process because the County’s Notice of
Violation did not identify that the insufficiency of Appellants’ documentation would be
addressed by the Special Magistrate. This argument is flawed for several reasons.

Due process requires adequate notice and an opportunity to be heard. See Williams v.

Miami-Dade County, Florida, 969 So. 2d 389, 392 (Fla. 3d DCA 2007); see also Schimenti v.

' The Court notes that Appellants failed to introduce either a copy of the BMP or expert testimony about the BMP
standards into the lower tribunal’s record. A copy of the BMP was not even made available to this Court until the
filing of Appellants’ Reply Brief, well into the appellate process.



School Bd. of Hernando County, 73 So. 3d 831 (Fla. 5" DCA 2011). “To be fair, notice “must
be of such nature as reasonably to convey the required information, and it must afford a

»»

reasonable time for those interested to make their appearance.”” Garrison v. Williamson, 372
So. 3d 1275, 1276 (Fla. 5th DCA 2023).

The record reflects that Appellants were given notice that removing multiple trees on
their Property without a permit violated three sections of the Alachua County Code of
Ordinances. Appellants’ failure to provide sufficient documentation to claim an exemption is not
listed on the Notice because it is a defense, not a violation. The County was not required to give
Appellants notice of an affirmative defense they had the option to raise.

Appellants received ample notice of the hearing that would be held before the Special
Magistrate. At that hearing, Appellants were given an opportunity to make arguments, call
witnesses, and introduce evidence. Appellants’ failure to introduce evidence to support their
claim of exemption or counter the expert testimony offered by the County in opposition to the
exemption does not constitute a denial of due process.

Conclusion

The record reflects that Appellants were (1) guilty of violating three sections of the
Alachua County Code, (2) not entitled to an exemption under Florida Statute § 163.045 or
Alachua County Code 406.11(a), and (3) accorded due process. Accordingly, the Findings of

Fact, Conclusions of Law and Order is AFFIRMED.

DONE AND ORDERED in Alachua County, Florida, on Thursday, May 8, 2025.



R. Walker, Circuit Judge
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