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1IN THE EIGHTH JUDICIAL CIRCUIT COURT
IN AND FOR ALACHUA COUNTY, FLORIDA
APPELLATE DIVISION

THOMAS S. SHIGO, JR., Trustee
of Land Trust No. 17601, dated

November 9, 2022,

Appellant,
V. Case No.: 01-2023-AP-0007

LT No.: SM 23-042

ALACHUA COUNTY, a charter
county and political subdivision of
the State of Florida,

Appellee.

/
ORDER ON APPEAL

HON. GLORIA R. WALKER, Circuit Judge

An Appeal from the Alachua County Code Enforcement Special Magistrate, Terry L. Zinn
For Appellant: Lindsey Lawton, B.C.S.

For Appellee: Corbin Hanson, Esq.

Appellant seeks review of an order (1) finding Michael Olender to be a proper party to
the code enforcement action, (2) finding that more than 200 cubic yards of fill were brought onto
the subject property without a special use permit in violation of the Alachua County Code, (3)
requiring submission of a site plan for approval by the County, and (4) imposing a daily fine if
the subject property was not brought into compliance within ninety days. Appellant also alleges
that ex parte communications between the County and the Special Magistrate’s assistant
constituted a violation of Appellant’s right to due process.

Proper Party to Action
Appellant maintains that the Special Magistrate erred by failing to dismiss Michael

Olender from the action because only the legal property owner can be a proper party to a code

enforcement action of this nature. This Court rejects Appellant’s argument that only the legal
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owner of a given property can be held responsible for violations of the County’s building code.
The term “violator” is never defined in either the Alachua Building Code or Chapter 162 of the
Florida Statutes, nor is there anything in the plain language of those texts that suggests
enforcement is limited solely to property owners. Furthermore, the Florida Attorney General’s
Office has “concluded that local ordinances and codes may apply, or be construed to apply, to
alleged violations of both property owners and nonproperty owners under the provisions of Part
I, Chapter 162, Florida Statutes.” See Florida Attorney General Opinion 2010-32; issued July
28, 2010, https://www.myfloridalegal.com/ag- opinions/code-enforcement-definition-of-violator.

The record demonstrates that Mr. Olender was more than a mere beneficiary of the Trust
that owned the subject property and, in fact, had control over the subject property and bore some
if not all responsibility for the actions that violated the County’s Building Code. Therefore, the
Special Magistrate did not err by treating Mr. Olender as a “violator” and refusing to dismiss him
from the proceeding even though he was not the legal owner of the subject property.

Competent Substantial Evidence

Appellant maintains that the Special Magistrate’s finding that more than 200 cubic yards
of dirt were brought onto the subject property is not supported by competent, substantial
evidence. Appellant argues that the evidence considered by the Special Magistrate merely
creates suspicion or gives equal support to inconsistent inferences, which is insufficient to meet
the competent, substantial evidence standard. See M.D. v. T.T., 368 So.3d 43, 48 (Fla. 2d DCA
2023).

“Evidence contrary to the [lower tribunal’s] decision is outside the scope of the inquiry...
for the reviewing court above all cannot reweigh the “pros and cons” of conflicting evidence.

While contrary evidence may be relevant to the wisdom of the decision, it is irrelevant to the



lawfulness of the decision.” Dusseau v. Metropolitan Dade County Bd. of County Com’rs, 794
So.2d 1270, 1276 (Fla. 2001).

While it is true that there was conflicting testimonial evidence about the exact amount of
fill that was removed from or brought onto the subject property, the Court finds that the record
contains competent, substantial evidence that the amount far exceeded 200 cubic yards.

Authority to Impose Corrective Action

Appellant also contends that the Special Magistrate erred by ordering Appellant to
perform actions that exceeded the scope of his authority. Specifically, Appellant argues that the
appropriate remedy for bringing fill in excess of 200 cubic yards to the subject property would be
to remove the excess fill, not to require submission of a development plan and other applicable
paperwork.

Appellant is incorrect. Section § 162.08(5), Fla. Stat., endows enforcement boards with
the power to “[i]ssue orders having the force of law to command whatever steps are necessary to
bring a violation into compliance.” This is a broad grant of authority that encompasses the
remedy ordered by the Special Magistrate in this matter.

Alternatively, Appellant argues that it was an abuse of the Special Magistrate’s discretion
to require submission of a site plan when Appellant presented evidence of other issues on the
subject property that would make doing so prohibitively difficult. However, there is insufficient
evidence in the record to support Appellant’s claims that (a) it has made a good faith attempt to
comply with the Special Magistrate’s Order, or (b) that any attempts to comply would be futile
due to circumstances outside Appellant’s control. At rehearing, the Special Magistrate
specifically held that the evidence and arguments raised by Appellant were insufficient to

warrant the relief Appellant requested.



Therefore, the corrective action ordered by the Special Magistrate was both fully

authorized by law and a reasonable exercise of the Special Magistrate’s discretion.
Predetermined Fines

Appellant contends that the Special Magistrate erred by predetermining the fine to be
imposed in the event Appellant failed to comply with the Special Magistrate’s Order. Appellant
argues that doing so was a violation of due process that deprived it of its property interests.

Appellant’s reliance on Massey v. Charlotte Cnty., 842 So. 2d 142, 146 (Fla. 2d DCA
2003) is misplaced. In Massey, the Second District Court of Appeal determined that a violation
of due process occurred because the Charlotte County Code Enforcement Board (“Board”)
determined the Masseys failed to comply with the Board’s order and imposed a lien on all non-
exempt and personal property owned by the Masseys without serving them a copy of the
“affidavit of noncompliance” or otherwise giving them an opportunity to be heard concerning the
contents of the affidavit. Id. Determining a potential fine in the event of noncompliance, as
occurred in this matter, is significantly different than failing to provide notice of noncompliance.

Furthermore, “[p]rocedural due process does not always require a predeprivation hearing.
In some cases, a postdeprivation hearing is sufficient. This is particularly so in cases where there
has been some initial predeprivation procedure.” Id. at 146. In this case, the hearing before the
Special Magistrate could be considered a predeprivation procedure, since Appellant was given an
opportunity to cross-examine Officer Moreau about the fine being requested by the County in the
event the violation was not timely remedied.

The Court thus concludes that setting the fine that could be imposed if Appellant failed to
timely comply with the Special Magistrate’s Order does not constitute a violation of Appellant’s

right to due process.



Ex Parte Communications

Finally, Appellant asserts that ex parte communications between the County and the
Special Magistrate’s assistant, in which the assistant allegedly colluded with County employees
on both administrative and substantive matters in the weeks leading up to the hearing, violated its
right to due process.

Upon review of the Alachua County Code, Appellant’s allegations appear to be the
product of a misunderstanding of the position held by a Special Magistrate’s “assistant” within
the County’s organizational chart. Alachua County Code 24.17(h), concerning Clerical and
administrative support for Special Magistrates, states: “Code administration will provide clerical
and administrative support and designate a "clerk" to the special magistrates, and as may be
reasonably required for the special magistrates to properly perform their duties in accordance
with this chapter and F.S. Ch. 162, as amended from time to time.” Therefore, the position of a
clerk/assistant for a special magistrate is merely a temporary designation for an individual
selected from the pool of Code Administration employees to achieve a limited clerical function.

Furthermore, Alachua County Code 24.22(j) states that special magistrates must avoid ex
parte communications and reveal the source and nature of any ex parte communications that they
personally receive. The Code is clear that this prohibition applies exclusively to special
magistrates; it is not extended to the clerk/assistant of a special magistrate.

As conceded by Appellant, there is no evidence in the record that any of the allegedly
problematic communications were received by the Special Magistrate. Therefore, the existence
of communications between the County and the County employee assigned to assist the Special

Magistrate with clerical tasks does not constitute a violation of Appellant’s right to due process.



Conclusion
The record reflects that Appellant, as well as another party properly named in the code
enforcement action, was guilty of violating the Alachua County Code. The fines and corrective
action ordered by the Special Magistrate were fully authorized by law. At all times, Appellant
was accorded due process. Accordingly, the Findings of Fact, Conclusions of Law and Order is
AFFIRMED.

DONE AND ORDERED in Alachua County, Florida, on Monday, October 20, 2025.

R. Walker, Circuit Judge
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A copy of the foregoing order was served on Tuesday, October 21, 2025, to the
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